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IN THE

^niteti States Circuit Court of 9ppeala

FOR THE NINTH CIRCUIT.

Henry Cook, J. C. Ridenour, A. T.

Armstrong, W. H. Sumner, Y. L.

Newton, M. E. Armstrong, L. T.

Selkirk and A. R. Armstrong,

Appellants,

VS.

John Klonos, Henry Prigger, Neil

McLeod, Henry Havery, James /^°- '5io-

Gianakas, Gilbert McIntyre,

Charles Lovett, Albert Anchors,

H. M. Prosser, Nathan Zeimer,

Richard Stafford, James Osborne,

H. K. Freeman, V. A. Green, T. E.

WOODRIDGE and L. B. ANDERSON,

Appellees.

To the Appellees above-named, and to Messrs. Ferdi-

nand de Journel, H. J. Miller and T. C. JVest,

their Attorneys

:

You will please take notice that on Monday, the first



day of February, 1909, the appellants, Henry Cook and

J. C. Ridenour, will move the above-entitled Court

at the courtroom thereof, in the United States Postofiice

Building at the City and County of San Francisco,

State of California, at the hour of 10:30 o'clock A. M.

on that day, or as soon thereafter as counsel can be

heard, to modify the decision of said Court in the

above-entitled cause, to conform to the facts in the

record relative to the said appellants, Henry Cook and

J. C. Ridenour.

Said motion will be made upon the ground that said

decision misstates the facts as they appear in the record,

and will be based upon the petition of said appellants,

Henry Cook and J. C. Ridenour, a copy of which is

hereto attached and served upon you.

Upon said motion appellants will rely upon and use

the said petition, the opinion of the Court and the

transcript of the record on file herein.

Dated, December 15, 1908.

JOHN L. MCGINN and

MARTIN L. SULLIVAN,
Attorneys for said Petitioners.

CAMPBELL, METSON, DREW, OATMAN
& MACKENZIE and

E. H. RYAN,
Of Counsel.



IN THE

SSnitetig^tatesi Circuit Court of appeals

FOR THE NINTH CIRCUIT.

Henry Cook, J. C. Ridenour, A. T.

Armstrong, W. H. Sumner, Y. L.

Newton, M. E. Armstrong, L. T.

Selkirk and A. R. Armstrong,
Appellants,

VS.

John Klonos, Henry Prigger, Neil

McLeod, Henry Havery, James )No. 1510.

Gianakas, Gilbert McIntyre,

Charles Lovett, Albert Anchors,

H. M. Prosser, Nathan Zeimer,

Richard Stafford, James Osborne,

H. K. Freeman, V. A. Green, T. E.

WOODRIDGE and L. B. ANDERSON,

Appellees.

Motion and Petition for Modification of Decision.

The appellants, Elenry Cook and J. C. Ridenour,

most respectfully move and petition this Court that it

modify its decision herein to accord with the facts dis-

closed by the record in this case.



This Court in its opinion says:

"But in our opinion, there was evidence to sup-

port the motion to dismiss the complaint on the

ground that plaintiffs' location was not made in the

names of bona fide locators, but that the notice con-

tained the names of six dummy locators in fraud of

the United States and in violation of public land

laws. E. T. Barnette, testified that in March, 1905,

before the location was made, he had an under-

standing with Cook and Ridenour as to

the ownership of the claim. They w^ere to

stake the claim, make a discovery and put

a hole to bedrock. The witness was to

furnish the supplies, tools and boiler. They
were to have each one-eighth interest in the group

claim. In April, 1906, this interest was increased

to a one-sixth each by a deed from Barnette as

attorney-in-fact for six absent locators. Barnette

gave Cook and Ridenour the names of these six

absent persons, who it appears were not residents of

Alaska, but of the State of Ohio. . . . Barnette

also entered into an agreement with McGinn &
Sullivan that they should have a one-third interest

in the property for looking after the litigation.

This one-third interest was the equivalent

of 53/2 acres of the location. This distrib-

ution of interests by Barnette, who appears

to have been the moving spirit in securing

possession of the ground, was made before the entry

and location of the claim, and when, as Barnette

testifies, there was an understanding between him
and Cook and Ridenour as to the ownership of the



claim, and this understanding entered into the act

of entry and location, rendering it fraudulent and

void as against the United States. . . . And,

when, as in this case, all the locators had knoivledge

of the concealed interest and ivere parties to the

transaction it renders the location void." (Italics

ours.)

This Court evidently bases its decision that the whole

location is void upon the fact that all the locators were

parties to the alleged fraud upon the Government

found by this Court.

The error of the Court in this respect, we will pro-

ceed to show. The facts with reference to your peti-

tioners. Cook and Ridenour, are as follows:

While it is admitted that the witness Barnette did-

testify that he had an understanding with petitioners,

Cook and Ridenour, as to the ownership of the claim

(which statement was a conclusion of the witness) upon

further examination he explains what that understand-

ing was. It will be seen therefrom that it was a per-

fectly proper understanding by which each of the

parties to the location, including your petitioners, were

to get but twenty acres, a lawful quantity, your peti-

tioners to do certain things in return for their being

included in the location. The testimony was as follows

:

"Q. What was the understanding or agreement

between you and Cook and Ridenour about the

location of this Dome Group Claim?

"A. They were to stake it, make a discovery, put



a hole to bedrock. I was to furnish supplies, tools

and a boiler. They were to have each one an eighth

interest in the group claim.

"Q. Cook and Ridenour were each to have an

eighth interest in the group?

"A. Yes.

"Q. What interest, if any, were yon to have in

the groups

**A. There was no understanding that I was to

have any interest in the group BY THEM.
"Q. JVasn't there any understanding by anybody

that you were to have an interest in that group?

"A. No, sir.

"Q. Was there an understanding that anybody

besides Cook and Ridenour should have any interest

in that group? . . .

"A. The parties that I gave them the names of

would have an interest.

"Q. Besides those parties and Cook and Ride-

nour, who else were to have any interest in the

group?

"A. No one.

'*Q. Are you positive of that?

"A. /«m'^ (Tr., 349, 350, 351).

The witness Ridenour testified on this point as

follows:

"Q. Where did you get the names of these

people for whom you located?

"A. . . . We got them from Captain Bar-

nette. ... I got them on the 22nd day of March
in our supplies.



"Q. Prior to that time had you spoken to Cap-

tain Barnette about it?

"The Court—You mean the witness, personally?

"Mr. McGinn—Yes, sir.

"The Court—Not your partner, but you.

"A. I don't believe that I had.

"By Mr. McGinn:
"Q. Had you spoken to him about this Dome

Group claim about staking this property out there?

"A. Yes, I had spoken about it a little.

"Q. What, if anything, was said about names?

"A. Captain Barnette said he would furnish us

with the names.

"Q. What else, if anything, did he say?

"A. / don't remember of anything else" (Tr.,

212-213). . . .

"Q. Who else had any interest in this Dome
Group location at the time it ivas located besides

yourselfF . . .

"Q. Who else had an interest?

"By The Court:
"Q. Yes, at the time you located it?

"A. Why the parties named in the location

notice.

"Q. Anyone else?

"A. Not to my knowledge" (Tr., 254).

It will be seen that this Court has failed to make the

distinction shown by the record between the position

of Barnette relative to the six persons whose agent he



was, and that of these petitioners, Cook and Ridenour.

Concede the position of the Court with reference to

Barnette having a "concealed interest" in the location

in excess of the statutory amount. Still there is not

one scintilla of evidence in the record upon which to

base the statement of this Court that your petitioners

had knowledge of the so-called concealed interest of

Barnette, or were parties to the transaction which was

to give him such interest. The testimony is all to the

contrary.

Furthermore, the Court is also in error in the deduc-

tions drawn from the record with reference to the

interest of Pvlessrs. McGinn & Sullivan. The opinion

of the Court assumes that at the time the claim was

located, an arrangement was made by Barnette with

McGinn & Sullivan for a one-third interest in the

property, in payment of their services for looking after

any prospective litigation. The record shows no such

arrangement. The Court doubtless bases this deduc-

tion upon the careless way in which the statement of

Barnette was made upon the witness stand and his

deposition introduced in evidence while he was a wit-

ness relative to the fact that he had made some arrange-

ment with McGinn & Sullivan in regard to giving

them an interest in the property on behalf of the

locators whom he represented; and that this was done

about the time that he had made the arrangement with

your petitioners. Cook and Ridenour, to sink those two

holes to bedrock (Tr., 352).



But the time of making the arrangement with your

petitioners to sink those tivo holes was long subse-

quent to the original agreement with them to stake

the claim and sink a hole to bedrock, and for which

they were to be in on the location and get an eighth

interest each.

The original arrangement with Cook and Ridenour

was made in March, 1905, by which your petitioners

agreed to go out and stake the claim, and make a dis-

covery by putting a hole to bedrock (Tr., 350).

The agreement with McGinn & Sullivan was made

at or about the time of the subsequent contract with

your petitioners that they should sink two holes to bed-

rock (Tr., 352), thus making three holes to bedrock,

two in addition to the discovery hole which was alone

contemplated at the time of the arrangement to make

the location.

It was in pursuance of the completion of this sub-

sequent "two hole" arrangement that the deed was

made from the principals of Barnette to your peti-

tioners. Cook and Ridenour, which vested in them

finally a sixth interest each in the location (Tr., 324).

This deed recites that it was in consideration of "the

" work and labor done and performed by the said

" parties of the second part in sinking certain holes and

" shafts and running drifts upon the property."

The record shows that the contract to stake the claim

and make a discovery was fulfilled by April 15th, 1905

(Tr., 194), while the hole in which the discovery was
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made was further, in accordance with the agreement,

sunk to bedrock by May 20th (Tr., 193). For this your

petitioners, Cook and Ridenour, were entitled to an

eighth interest as locators. The location was completed

finally by the recording of the location notice on April

17th, 1905 (Tr., 183).

Work was not begun on Shaft No. 2 until June (Tr.,

247). Therefore, when the subsequent agreement was

entered into to sink the two holes, at ivhich time Bar-

nette places the making of the contract with McGinn
& Sullivan, the location was a valid completed loca-

tion.

It is clear, therefore, that no action with reference to

securing the services of McGinn & Sullivan was taken

by Barnette until after the location of the claim. It is

also clear that there is nothing in the record which

shows any connection upon the part of either of your

petitioners. Cook and Ridenour, with any scheme to

defraud the United States of this land, or that either of

them knew of any concealed interest of Barnette, or

that they had agreed with Barnette or any one else that

the other six locators were to be simply "dummies" and

were acting in furtherance of the concealed interest of

Barnette in locating the claim.

This is an appeal from a motion granting a non-suit.

In the light of these facts, applying the rule, affirmed

by this Court in its opinion in the case at bar, that in

equity as in law, the defendant for the purpose of the

motion "admits every fact which the evidence proves
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" or tends to prove as well as the acts which may
" naturally and rationally be inferred from the facts

" proven," there can be no inferences drawn from the

record other than the absolute innocence of your peti-

tioners, Cook and Ridenour, of any complicity in any

scheme to enter into a "dummy" location. There are

flat, uncontradicted statements by both your petitioner,

Ridenour, and Barnette that at the time of making the

agreement relative to locating the claim, the only

understanding was that your petitioners and the six

other locators were to have interests therein, Cook and

Ridenour to get their location rights by the staking of

the claim and the sinking of a hole to bedrock and

being assisted therein by the grub and tools of Barnette,

and further there is nothing in the record to warrant

this Court's decision by inference, that the employment

of Messrs. McGinn & Sullivan subsequent to the com-

pletion of the location to defend the claim, corrupted

the original location, for that is what the opinion of

the Court resolves itself into upon an examination and

analysis of the evidence in the record, which evidence

shows clearly that the employment of Messrs. McGinn

& Sullivan was subsequent to the completed location.

They were probably employed when pay was found

and rumors of litigation began. There was no wrong

in that.

We, therefore, submit that the facts of the case and

the conclusions therefrom stated by the Court do a

wrong and injury not only to your petitioners who
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innocently joined in the location, but also to McGinn
& Sullivan, the attorneys in the case.

This Court cites as authority for its action in holding

this location void, the case of Gird vs. California Oil

Company, reported in 60 Fed., at page 531 (which, by

the way, was a patent case and to which the United

States was a party) wherein sixty acres were located

and claimed for three persons, but who actually located

for a corporation by whom they were employed. Judge

Ross held that the location was good only for twenty

acres because of such fact.

In the case of Durant vs. Corbin, 94 Fed., 382, Judge

Hanford makes the same kind of a holding. That was

a patent case, and it appeared from the admissions of

the defendant that the one hundred and sixty acre loca-

tion under which he claimed had been located in the

names of his friends, and that seven of them thereafter

conveyed to him without any consideration, and that

their action was all preconcerted so as to avoid the pro-

visions of the statute in his favor. Yet Judge Hanford,

upon the authority of Gird vs. California Oil Co., said

:

"If only the contentions of the parties were to be

considered, I would hold that the defendant's claim

is valid to the extent of twenty acres only, and that

he should select the twenty acres within the boun-

daries of the claim so as to relinquish all right to

the Lost Axe and Clifford locations (complainant's

overlapping claims), and that the complainant be

adjudged to have the superior right to the ground



13

claimed by him; but considering that these claims

are within the boundaries of a tract once set apart

as an Indian reservation which has not been opened

to occupation by white people for any other pur-

pose than locating, developing and operating mines,

it is quite important that before either party shall

be adjudged to have acquired the right to a patent,

there should be a showing that the ground claimed

is in fact mining ground, containing gold or other

precious minerals in sufficient quantity to pay for

working, and that the purpose of the parties in ac-

quiring title is to develop and operate mines."

Not having done this, he held neither party was en-

titled to the land claimed.

Here, your petitioners, Cook and Ridenour, are

shown by the record to be absolutely innocent of any

collusion with the other locators in the making of this

association claim. They acted in perfect good faith.

But upon the findings made by this Court upon a

misconception of the facts shown by the record, they

are deprived of their rights, which the principle of

the cases of Gird vs. California Oil Company, and Du-

rant vs. Corbin, would give them, namely a right to

twenty acres each, conceding that the location so far as

the other locators was concerned was not valid. This

is the only deduction to be drawn from the cases cited.

Logically there is no authority for the position taken

by the Court in the case at bar, for this Court prac-

tically reverses the rule applicable to non-suits.
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This Court further found in its opinion that the loca-

tion of appellants was valid in all other respects, it hav-

ing been made upon vacant, unoccupied public domain,

and completed by the first discovery of mineral thereon.

Necessarily, therefore, no rights existed in the appel-

lees to the ground in controversy, all of whom claimed

under prior locations to that of appellants.

Therefore your petitioners pray that the decision

of this Court affirming the judgment of the lower

Court be altered in accordance with the facts shown by

the record, and that the said judgment of the lower

Court be modified to the extent of holding said location

valid so far as the acreage allowed by law to these in-

dividual petitioners is concerned, namely, twenty acres

each.

JOHN L. MCGINN,
MARTIN L. SULLIVAN,
Attorneys for said Petitioners.

CAMPBELL, METSON, DREW, OATMAN
& MACKENZIE and

E. H. RYAN,
Of Counsel.
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We join in the above petition.

A. T. ARMSTRONG.
W. H. SUMNER.
Y. L. NEWTON.
M. E. ARMSTRONG.
L. T. SELKIRK.
A. R. ARMSTRONG.

By John L. McGinn,

Martin L. Sullivan,

Their Attorneys.

Campbell, Metson, Drew, Oatman

& Mackenzie, and

E. H. Ryan,

Of Counsel.


